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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 30th day of Decenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12836
V.

DONALD W MORSE

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm nistrator and the respondent have appeal ed fromthe
oral initial decision Adm nistrative Law Judge Jerrell R Davis
rendered in this proceedi ng on Novenber 19, 1992, followng a
two-day evidentiary hearing.’ By that decision the |aw judge
affirmed all of the charges agai nst the respondent in the

Adm ni strator's Novenber 3, 1992 Anended Energency O der of

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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Revocation, but reduced the sanction to a 90 day suspensi on of
respondent’'s private pilot and nechanic certificates. On appeal,
the Adm nistrator contends that the |law judge erred in reducing
the sanction fromrevocation and the respondent contends that the
| aw judge, for a wde variety of reasons, erred in sustaining any
of the charges. Although we find, as discussed below, that sone
of the charges upheld by the | aw judge shoul d have been
di sm ssed, we concl ude, nevertheless, that the | aw judge should
have affirnmed the revocation of respondent's certificates.

The Anended Energency Order of Revocation alleged, in
pertinent part, the followi ng facts and circunstances concerni ng
t he respondent:

1. You are now, and at all tines nentioned herein,

were the holder of U S. Mechanic Certificate No.

532501677 with Airfranme and Powerpl ant ratings and U. S.

Private Pilot Certificate No. 532501677 with Airplane

Si ngl e Engi ne Land rati ng.

2. At all times nmentioned herein, you were the

regi stered owner of civil aircraft N95J, a (44 G umman

W dgeon.

3. On or about March 27, 1992, you authorized the

operation of civil aircraft N95J, a (44 G unman

W dgeon, on a flight fromBiggin Hll, United Ki ngdom

to Cardiff, United Kingdom

4. Incident to the flight referenced in paragraph 3

above, the pilot of civil aircraft N95J diverted the

aircraft to and nade a hard | andi ng at Bl ackbushe

Airport, after the aircraft |ost power in both engines.

5. At the tinme of the flight nentioned in paragraph 3

above, the annual inspection perfornmed on February 22,

1991, on civil aircraft N95J had expired.

6. By reason of the fact that the annual inspection

for civil aircraft N95J had expired, the airworthiness
certificate for the aircraft was no | onger effective.
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7. On March 9, 1992, you inspected civil aircraft
N95J, but did not certify that the aircraft was in an
ai rworthy condition or approve the aircraft for return
to service.

8. Incident to the inspection that you conducted, as
mentioned in paragraph 7 above, you nmade the foll ow ng
entry in the mai ntenance records for civil aircraft
N95J:

A ferry permt was issued for this aircraft
fromU K to Deer Park, WA. | have inspected
the above nentioned aircraft. Ferry Pilot
for the above nentioned flight John Powell.
End.

9. At the tinme of the flight nentioned in paragraph 3
above, civil aircraft N95J had been issued a speci al
flight permt for a ferry flight from Bangor, Maine to
Deer Park, Washi ngton.

10. At no tinme nentioned herein had civil aircraft
N95J been issued a special flight permt for any
flights in United Kingdom airspace.

11. By reason of the facts and circunstances set forth
i n paragraphs 7 through 10 above, you nade a fraudul ent
or intentionally false statement in the maintenance
records for civil aircraft N95J, in that no ferry
permt was issued for civil aircraft N95J for a flight
fromthe U K to Deer Park, WA

12. By reason of the facts and circunstances set forth
i n paragraphs 7 through 10 above, you inspected civil
aircraft N95J and failed to make the appropriate entry
in the maintenance records, in that you

a. failed to state the type of inspection
and a brief description of the extent of the
i nspecti on;

b. failed to state the aircraft's total tine
in service;

c. failed to state whether the aircraft was
approved or not approved for return to
servi ce.

13. By reason of the facts and circunstances set forth
i n paragraphs 7 through 12 above, you failed to perform
the inspection of civil aircraft N95J, nentioned in

par agraph 7 above, in a manner so as to determ ne
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whet her the aircraft, or portions thereof under
i nspection, net all applicable airworthiness
requirenents.

14. The Senior Inspector of Air Accidents -

Engi neering for the Departnent of Transport, United

Ki ngdom i nspected civil aircraft N95J after its | anding
at Bl ackbushe Airport and discovered that the aircraft
was not in an airworthy condition, in that:

a. large corrosion holes were present in the
tail pl anes [horizontal stabilizers] and in
one of the fuel tanks;

b. the fuel tanks were experiencing
substantial, long term | eakage;

c. the fuel crossfeed val ve was sei zed and
the rudder trimhad been cross-rigged;

d. a make-shift |abel consisting of a piece
of black self adhesive tape had been pl aced
over the rudder trimsense placard in the
cockpit;

e. a right engine magneto was pernanently
“live;" and

f. the |l anding gear system was
unservi ceabl e.

15. On May 1, 1992, FAA inspectors conducted an
i nspection of civil aircraft N95J and di scovered the
fol |l ow ng di screpanci es:

a. the Emergency Locator Transmtter (ELT)
was installed backwards (the transmtter was
poi nting aft not forward);

b. the ELT was overdue for inspection since
June 1988;

c. the Conpass card was bl ank; and

d. severe pitting, exfoliated, or

i ntergranul ar corrosion on several parts of
the aircraft, including the nose of the

fusel age; the left and right main | andi ng
gear struts and braces; the left and right
engi ne accessory sections; the left and right
fuel tank access bolts; the left and right

wi ng pylon pontoon cabl e brackets; the |eft
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and right horizontal stabilizers; the tai
wheel box; the left and right w ng access
panels; the left and right engi ne fuel punps;
the left and right fuel tank sunp drains; the
left and right fuel punp notors and cannon
plugs; the left and right main | andi ng gear
up locks; the left and right wi ng panels; and
the left and right wng faring panels.

16. By reason of the facts stated above, you

aut hori zed the operation of civil aircraft N95J on a
flight fromBiggin HII, United Kingdomto Cardiff
Airport, United Kingdomwhen the aircraft did not have
a current airworthiness certificate or a special flight
permt for this flight.

17. By reason of the facts and circunstances set forth
above, you authorized the operation of civil aircraft
N95J when the aircraft was not in an airworthy

condi tion.

18. By reason of the facts and circunstances set forth
above, you authorized the operation of civil aircraft
N95J when, within the preceding 12 nonths, an annual

i nspection in accordance with Part 43 of the Federal

Avi ation Regul ati ons (FAR) had not been perforned on
said aircraft and said aircraft had not been approved
for return to service by a person authorized under
Section 43.7 of the FAR

19. By reason of the facts and circunstances set forth
above, you as the owner of civil aircraft N95J, failed
to have that aircraft inspected in accordance with
Subpart E of Part 91 of the FAR

20. By reason of the facts and circunstances set forth
above, you, as the owner of civil aircraft N95J, failed
to ensure that appropriate entries had been made in the
ai rcraft mai ntenance records indicating that the
aircraft had been approved for return to service.

21. At the tinme you authorized the operation of civil
aircraft N95J on the flight described in paragraph 3
above, you had been issued the second duplicate (pink)
copy of the Aircraft Registration Application and had
not yet been issued a Certificate of Registration for
civil aircraft N95J.

22. By reason of the facts and circunstances stated in
par agraph 21 above, you authorized the operation of
civil aircraft N95J on a flight outside the United

St at es when you only had been issued the "pink" copy



regi stration application.
Based on these allegations, the Adm ni strator maintained that
respondent had violated sections 91.703(a)(2), 91.405(a) and (b),
91.409(a), 91.203(a), 43.11 and 43.12 of the Federal Aviation
Regul ations, FAR, 14 CFR Parts 91 and 43.° As noted, the |aw

’FAR sections 91.703(a)(2), 91.405(a) and (b), 91.409(a),
91.203(a), 43.11 and 43.12 provide, in relevant part, as foll ows:

"891. 703 QOperations of civil aircraft of U S. registry outside of
the United States.

(a) Each person operating a civil aircraft of U S. registry
outside of the United States shall --

* * * * * *

(2) When within a foreign country, conply with the
regul ations relating to the flight and maneuver of aircraft there
in force....

891. 405 Muai ntenance required.

Each owner or operator of an aircraft--

(a) Shall have that aircraft inspected as prescribed in
subpart E of this part and shall between required inspections,
except as provided in paragraph (c) of this section, have
di screpancies repaired as prescribed in part 43 of this chapter;

(b) Shall ensure that maintenance personnel nmake
appropriate entries in the aircraft maintenance records
indicating the aircraft has been approved for return to
service.. ..

891. 409 |Inspections.

(a) Except as provided in paragraph (c) of this section, no
person nmay operate an aircraft unless, within the preceding 12
cal endar nonths, it has had--

(1) An annual inspection in accordance with part 43 of this
chapter and has been approved for return to service by a person
aut hori zed by 843.7 of this chapter....

8§91.203 Civil aircraft: Certifications required.

(a) Except as provided in 891.715, no person nay operate a
civil aircraft unless it has within it the foll ow ng:
* * * * *
(2) An effective U S. registration certificate issued to
its owner or, for operations within the United States, the second
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judge sustained all of the violations alleged. For the reasons
di scussed bel ow, we disagree in part with his judgnment in the
matter.’®

Several of the Admnistrator's charges are prem sed on the
theory that respondent operated an aircraft that did not neet
various regulatory requirenents because the admttedly
(..continued)
duplicate copy (pink) of the Aircraft Registration Application as
provided for in 847.31(b), or a registration certificate issued
under the laws of a foreign country.
843.11 Content, form and disposition of records for inspections

conduct ed under Parts 91 and 125 and 88135.411(a)(1) and
135.419 of this chapter.

(a) Maintenance record entries. The person approving or
di sapproving for return to service an aircraft, airfrane,
aircraft engine, propeller, appliance, or conponent part after
any inspection perfornmed in accordance with Part 91, 123, 125,
8135.411(a) (1), or 8135.419 shall make an entry in the
mai nt enance record of that equipnment containing the foll ow ng
i nformation:

(1) The type of inspection and a brief description of the
extent of the inspection.

(2) The date of the inspection and aircraft total tinme in
servi ce.

(3) The signature, the certificate nunber, and ki nd of
certificate held by the person approving or disapproving for
return to service the aircraft, airfranme, aircraft engine,
propel l er, appliance, conponent part, or portions thereof...

843.12 Maintenance records: Falsifications, reproduction, or
al teration.

(a) No person nmay nake or cause to be nade:

(1) Any fraudulent or intentionally false entry in any
record or report that is required to be nade kept, or used to
show conpl i ance under this part...."

‘W find no nerit in respondent's argunent that the |aw
judge erred in permtting the Adm nistrator to anend the
conplaint so as to charge a violation of section 91.203. An
al I egation supporting such a charge was nmade in the conpl ai nt
(see paragraphs 21. and 22.) and evidence in support of the
al l egation was introduced. A conform ng anendnent of the
conpl ai nt thus produced no prejudice to respondent.
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unairworthy aircraft, which had a ferry permt valid only for
flight in U S airspace, was flown in the U K  Respondent, in
hi s appeal, argues that he should not be held to have "operated"
the aircraft, essentially because his ferry pilot assertedly did
not, as he was instructed to do, obtain all necessary | ocal
aut hori zations, such as necessary foreign ferry permts, for the
flight and contact the respondent before actually getting
underway. Notwi thstanding this contention, to which the
Adm ni strator has not directly responded, we think respondent
"operated the flight within the neaning of 14 CFR 81.1, which
states that "operate, with respect to aircraft, means use, cause
to use or authorize to use aircraft, for the purpose...of air
navi gation including the piloting of aircraft, with or w thout
the right of Iegal control (as owner, |essee, or otherw se)."

It is not disputed that the respondent was the owner of the
aircraft and that it was flown by an individual he hired
consistent with respondent's intent that the aircraft be brought
back to Deer Park, WA, for restoration. In other words, the
ferry pilot's use of the aircraft was both caused and aut hori zed
by respondent's enploynent of him W think this is a sufficient
predi cate under the FAR for finding that respondent operated the
flight, whether or not the ferry pilot correctly or adequately

di scharged the obligations of his enploynent."*

‘W& do not nean to suggest, however, that breaches of a
ferry pilot's enploynent obligations that exposed an owner to
enforcenent liability would not be relevant to the determ nation
of sanction in sone cases.
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Al t hough we are persuaded that respondent did operate the
subject flight, we find nerit in his contention that the
Adm nistrator did not prove a violation of section 91.703(a)(2);
that is, operation in a foreign country of a U S. aircraft that
did not conply with the foreign country's regulations. Wile
British | aw undoubtedly proscribes the operation of unairworthy
aircraft in United Kingdom ai rspace, wherever they m ght be
regi stered, the Adm nistrator had the burden of establishing what
U K law required in the circunstances by show ng that civil
aircraft N95J did not have a current and effective U S
airworthiness certificate and that the ferry pernmt that the
respondent had obtained was not valid in U K airspace. That
burden was not net.

W al so agree with the respondent that a violation of
section 43.11 was not established. That regulation by its terns
applies only to inspections under Parts 91, 125, and 135.° W
find no nerit in the Admnistrator's argunent that respondent's
I nspection of the aircraft under Part 21, for purposes of
obtaining a ferry permt, should be judged under the standards
applicable to a Part 91 inspection because the ferry permt was
not valid in the UK W do agree with the Adm ni strator

however, that in light of the invalidity of the ferry permt in

*Contrary to respondent's argunent, section 43.12 applies
not just to records required under Part 43, but to records
relating, inter alia, to maintenance. See section 43.1. Since
mai nt enance enbraces inspections (14 CFR 8§ 1.1), section 43.12
reaches fal se | ogbook entries made in connection with an
i nspection of an aircraft under any provision of the FAR
i ncluding Part 21.
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the United Kingdom the aircraft could not lawfully be operated
there wi thout conpliance with the maintenance perfornmance and
recordation requirenents [i.e., an annual inspection] set forth
in sections 91.405(a) and (b).

It is not clear fromthe Adm nistrator's conpl ai nt whet her
the falsification charge under section 43.12 is predicated solely
on the essentially undisputed fact that, contrary to the | ogbook
entry respondent nmade, the ferry permt issued to respondent was
not valid for the airspace between the U K and the United
States, or whether it also relates to the evidence the
Adm ni strator introduced to show that the aircraft was not safe
for flight, as the | ogbook entry at least inferentially suggests.

In any event, we will not consider any of the Admnistrator's
evi dence on the latter point, for we agree with the respondent
that the law judge unfairly limted his ability to contradict
t hat evidence. W do not agree with the | aw judge that
respondent was not entitled to put on expert testinony as to the
condition of the aircraft at the time of the crash | anding,
si nply because his experts, unlike the FAA's, did not have an
opportunity to inspect the aircraft until after it had been

di sassenbl ed and shi pped to Deer Park.?®

‘W find no nerit in any of respondent's other contentions
related to the fairness of the hearing he was afforded or to the
| aw j udge's conduct of the hearing. Mreover, our decision to
di sregard evi dence concerning whether the aircraft was safe for
the flight when the ferry permt was issued noots his chall enge
to the law judge's adm ssion of assertedly privileged information
bearing on an insurance conpany's reasons for denying coverage
after the crash.
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The | aw j udge concl uded that the respondent had
intentionally falsified the aircraft | ogbook by indicating that a
ferry permt fromthe U K to Deer Park had been issued when in
fact a permit valid only in U S. airspace had been issued.’
Wil e the | aw judge, although having rejected as a matter of
credibility the defense of innocent m stake, appears not to have
fully understood why respondent purposefully would make such an
entry, given his asserted understanding that the FAA i nspector
wi t h whom he had been dealing could not issue a permt of such
breadth, we think it unnecessary to speculate as to respondent's
notivation. It is enough that the respondent knew the entry was
untrue and that the entry could have m sled others, such as the
aviation authorities in countries along the planned route of
flight fromthe U K to the US. (Geenland, Newf oundl and and
Canada), into believing that whatever perm ssion that m ght have
been necessary to nmake the conplete flight had been obtai ned.

On the issue of sanction, we agree with the Adm ni strator
that respondent's intentional falsification of the |ogbook
warrants revocation. The |law judge cited no Board precedent in
support of his reduction of sanction to a 90-day suspensi on, and
respondent has identified no reason which would justify inposing
a lesser sanction. 1In any event, we think that a nechanic who

knowi ngly m sstates in a | ogbook the scope of what ampunts to an

'Respondent made the entry in the | ogbook the day before he
had actually seen the permt, but with full know edge that it
woul d only cover U S. airspace. He did not correct his entry
when he picked up the permt.
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exenption from various airworthiness requirenents thereby
denonstrates that he | acks the non-technical qualifications
required to be the holder of either a pilot or a nechanic airmn
certificate. An individual who does not ensure the scrupul ous
accuracy of his representations in records on which air safety
critically depends cannot be said to possess the necessary care,
judgnent, and responsibility.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The Admnistrator's appeal is granted,

2. The respondent's appeal is denied;

3. The initial decision is affirmed to the extent it is
consistent with this opinion and order and is reversed to the
extent it is not; and

4. Except with respect to the charges under FAR sections
91. 703 and 43. 11, the Anended Enmergency Order of Revocation is
affirned.

VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.



